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Common Law vs. Civil Law

Common Law

Approach: Bottom up — Law develops from specific cases. Courts decide disputes based on precedent, and

over time, case decisions shape legal principles. This allows the law to evolve organically with social changes.

Court’s Role:

Binding precedent (stare decisis): Higher court decisions bind lower courts.

Precedents may be distinguished (if facts differ) or reversed (if social values evolve).

Courts create law through court decisions.

Statute law exists but case law is equally important.

Civil Law

Approach: Top-down — law is derived from general legal codes. Courts apply predefined legal principles to

specific cases, assuminng the legal code contains rules applicable to all situations. Judges interpret law but do
no create it.

Court’s Role:

No binding precedent — each case is decided independently based on the legal code.
Courts apply abstract legal principles from codified law to the facts of a concrete case.

If no special law applies, similar provisions or general legal principles are used.
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Common Law vs. Civil Law

Civil Law
Origins: Roman Law (Emperor Justinian, Corpus Juris Civilis, 533 AD)

European “ius commune” (1200) based on the teaching, interpretation and application of Corpus Juris
Civilis in medieval universities

Codification
France, Code Civil, 1804
Austria, Allgemeines Burgerliches Gesetzbuch, ABGB 1811
Germany, Burgerliches Gesetzbuch, 1900
Italy, Codice Civile, 1942
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Common Law vs. Civil Law

Common Law
Origins: England
King Alfred the Great, Doom book= Anglo-Saxon Code (9th century)
William the Conqueror, 1066 (Norman conquerors upheld Anglo Saxon law and introduced feudalism)

Henry Il (1154-1189) created royal courts (secular English tribunals) applying the law that was “common” to

the entire territory

This legal model spread to the British Commonwealth
No codification

Equity as a separate body of law

DR. JUDITH TAIC
TAX LAW OFFICE

7




Settlor Beneficiary

Parents

v

 Every day a piece
e Share with friends

Transfer of cake

Trustee

v

/ “The three Certainties”:
' 1.Certainty of Intention: intention to create a trust relationship
2.Certainty of Subject Matter: the asset must be readily determinable
3.Certainty of Object: the persons to whom the duty is owed must be determinable

Teacher



Transfer of Trust Property

Trust Settlement or
Declaration of Trust

Legal owner,
Fiduciary
Obligations vis-a-
vis beneficiaries

Certainty of Objects: Sufficiently

Identifiable human beneficiaries

To enforce the trust: Morice v Bishop of

Durham: a gift on trust must have a cestui que trust,
Meaning that there must be somebody in whose favour
the court can decree performance

v

Human Beneficiary Principle

Enforceability Principle

Beneficiaries

Equitable owner, enjoying
equitable rights

Equitable rights in personam
against trustee (enforceable
against trustee)

Equitable rights in rem against
third persons



Origin of the Trust — English Law

Trusts originated in 12th-century in England — during time of Crusades
Rigid common law only recognized legal ownership
Court of Chancery - develops law of equity — trusts are creatures of equity
Split of ownership developed under English Equity Law:

Legal title: Trustee

Equitable interest: Beneficiary
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What is legal ownership and equitable ownership ?

Trustee holds the legal interest (registered title, control)
Beneficiary holds the equitable interest (right to benefit + enforce duties)
Beneficiary has both:
Right in personam (against trustee)
Right in rem (sometimes enforceable against third parties)
Equitable interest gives property-like rights — not just a contract
Civil law systems don’t recognize this split — ownership is “all or nothing”

Maitland: the trust is “the greatest and most distinctive achievement of English law
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Key features of a Trust

Arrangement — not contract — but property relationship
Separation of legal ownership and equitable ownership
Ownership and management of ring-fenced trust property
Trust has no legal personality — so, who is liable?
Fiduciary relationship: duties and powers of the trustee

Retained powers of the settlor - Having one cake and eating it?

J
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Types of trusts

Revocable or irrevocable trusts
If a trust is revocable, the settlor can dissolve it and reclaim the assets
If it is irrevocable, the structure cannot be canceled, and the assets cannot be reclaimed

Discretionary trust or fixed interest trust
Fixed interest trust — offers predictability
Who: The beneficiaries are specifically named
What: Their entittements—whether income, capital, or both—are fixed
When: The timing of distributions is clearly stated in the trust terms
Discretionary trust - offers flexibility
Who: A group of beneficiaries is defined, no individual has an automatic right
What: The trustee decides the type and amount of benefits—income, capital, or both.
When: Distributions occur at the trustee’s discretion, not at fixed times.
Testamentary Trusts
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Trust Deed - in addition, letter of wishes?

Parties: Settlor, Trustee, Beneficiaries, Protector
Recitals: Settlor's intent to create trust

Operative Part:
Interpretive Provisions (definitions)
Dispositive Provisions (who gets what, when)
Administrative Provisions (trustee powers, investment rules)
Jurisdictional Provisions (governing law)
Miscellaneous Provisions (e.g. role of protector)

A well-drafted trust deed provides a clear legal framework for the administration of the
trust, ensuring that the settlor’s intentions are carried out while balancing trustee

discretion and beneficiary rights.
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Trust Termination

Rule against Perpetuity
Limits duration of trust to prevent “dead hand” control

England & Wales, New Zealand 125 years; Canada 21 years; Australia, usually 80
years, Liechtenstein, Israel — perpetual trusts allowed

Grounds for termination — e.g.
Time limit in trust deed expires
All assets are distributed

Settlor revokes — if allowed under trust deed

Saunders v. Vautier (1841) rule - all beneficiaries unanimously agree —
not acceptable e.g. in Liechtenstein, USA Jl OR. JUDITH TAIC
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Why a Trust?

Asset Estate and
Protection Succession
Planning

Tax Planning
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0 Adoptive systems : Legislation on “Trusts”

> Several civil law jurisdictions (e.g. Liechtenstein, Malta, Hungary, Czech Republic, Quebec, some Latin American
countries) have introduced trust laws—often as “legal transplants”

Hague Convention on the Law Applicable to Trusts and on their Recognition (1992)

- Ratified and signed by 14 countries (Italy, Australia, Canada (except Quebec), Liechtenstein, the Netherlands,

Hong Kong, Luxembourg, San Marino, Switzerland, Monaco, and Cyprus. The UK extended the Convention to several overseas
territories, such as Bermuda and the British Virgin Islands (but not the Cayman Islands).

» Recognition of foreign trusts established under foreign law — no substantive trust law
» Limitations: no effect on taxation, inheritance rules, or matrimonial property regimes
> Important instrument for cross-border legal certainty in trust recognition

Foundations
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Foundation

What is a foundation?

A foundation is a legal structure, mainly in civil law countries,
used to manage and protect assets for a defined purpose —
charitable or private.
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Foundation

Historical background

12th Century: first establishment of a “foundation” by Moses Archbishop of Ravenna (ltaly)
“Who owns the property that has been abandoned by all the monks™?

13t century: Invention of the fiction of a “legal person” an incorporated entity with its own rights, Sinibaldo
de Fieschi (Later Pope Innocent V)

19th Century: Further development of the doctrine of legal personality by Friedrich Carl von Savigny . Two
categories of legal persons:

Corporations - associations of individuals acting collectively
Foundations — entities created for a specific purpose, without members

Statutory references today:

Civil law countries (e.g. Germany, Austria, Switzerland, Liechtenstein, Malta, Hungary, Panama,
Belgium)

Common law countries (offshore: Bahamas, Isle of Man, Belize, St Kitts)

DR. JUDITH TAIC
TAX LAW OFFICE

19



Foundation

Key features of a foundation

Has legal personality — What does that mean?

Established by unilateral declaration of intent by the founder
Founder endows specific assets

Purpose and beneficiaries are defined by the founder

— ‘“three certainties” (intent, assets, purpose)
Foundation is managed by a foundation council (“Stiftungsrat”)
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Foundation Board Consultation Advisory Board
Council DI — Protector etc.

Beneficiaries
(family, third
persons, charitable
objects)

Endowment Distribution

Founder >

v
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Foundation

Compared to a corporation:

Both are legal entities
No members, no shares, no capital divisions
Has beneficiaries, not shareholders
A corporation exists primarily for commercial purpose; a foundation is a dedicated purpose fund
No will forming body like a general assembly
Compared to a trust :
A foundation is a legal entity; a trust not
Foundation owns the assets; in a trust, the trustee does
Managed by a council, not a trustee
No equitable ownership for beneficiaries — no split ownership
Founders can retain more rights than settlors

Foundation is established for a specific purpose
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Foundation

A foundation requires a “purpose” (dedicated purpose fund)

Must have a clearly stated purpose — not self-serving
Public interest or charitable foundation vs. private foundations
Family Foundation

No specific definition

Assets and their earnings are dedicated to supporting the financial needs of family
members

Commercial activities by foundations could be restricted (e.g. Liechtenstein —
alternative vehicle Establishment/ Anstalt)
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Foundation

Formation Process— Simple and straightforward

Liechtenstein Private Foundation — Foundation deed
Written declaration by the founder
Asset Endowment (minimum CHF 30,000)
Stated purpose and designation of beneficiaries

No public registration required for purely private benefit foundations
Austria — Notarized deed + mandatory registration

Germany — State recognition + ongoing supervision

Switzerland — Registration required for legal personality + regulatory oversight
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Foundation

AMTSBESTATIGUNG

Hiermit wird amtlich bestatigt, dass die Akten der nachfolgend genannten Stiftung beim F.L.
Offentlichkeitsregister hinterlegt sind und die Stiftung wie folgt besteht:

Wortlaut der Firma :
Sitz:
Registernummer:
Errichtungsdatum:

Zweck:

Kapital:

Stiftungsrat:

Reprasentant:

Vaduz, 75 Ny

A1

B runG
VADUZ
I
[ BEEN

Zweck der Stiftung ist die Bestreitung der Kosten der Erziehung und
Bildung, der Ausstattung und Unterstutzung oder des allgemeinen
Lebensunterhaltes von Angehorigen einer oder mehrerer
bestimmter Familien sowie die Verfolgung ahnlicher Zwecke.
Daruber hinaus kann die Stiftung auch Leistungen an naturliche oder
juristische Personen, Institutionen u &. erbringen. Die Stiftung
betreibt kein nach kaufmannischer Art geflihrtes Gewerbe.

CHF 30'000.00

Stiftungsratsmitglieder mit Kollektivzeichnungsrecht zu zweien:

PROKURATIONS-ANSTALT, Vaduz

Offentichiestsrgisteramt
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Foundation

Constitution of a Foundation — Foundation Documents

Foundation deed — Stiftungsurkunde

Supplementary deed (By laws- Beistatuten)

Regulations (Reglemente) — possible in Liechtenstein
Letter of wishes — not binding — not part of the constitution
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STATUTEN

de

T
Wl stirtung

Vaduz

Art. 1

Name, Sitz und Dauer

Unter den Namen

Wl stittung
Besteht mit Sitz in Vaduz eine auf Dauer errichtete Stiftung mit eigener
Rechtspersohnlichkeit nach den Vorschriften des Liechtensteinischen Personen- und
Gesellschaftsrechtes ( Art. 552 ff). Die Stiftung ist nicht im Handelsregister eingetragen.

Eine Sitzverlegung an einen anderen Ort des In- oder Auslandes kann jederzeit durch den
Stiftungsrat unter beachtung der gesetzlichen und statutarischen Vorschriften beschlossen
werden.

Vermogen
Das Stifungskapital betragt Fr. 30'000.—

Der Stifter und/oder Dritte konnen der Stiftung jederzeit weitere Vermogenswerde aller Art
zuwenden.

Art. 3
Zweck

Zweck der Stiftung ist die Bestreitung der Kosten der Erziehnung und Bildung, der
Ausstattung und Unterstiztung oder des aligemeinen Lebensunterhaltes von Angehorigen
einer oder mehrere bestimmter Familien sowie die Verfolgung ahnlicher Zwecke.
Darlberhinaus kann die Stiftung auch Leistungen an natdrliche oder juristische Personen,
Institutionen u. a. erbringen.

Die Stiftung betreibt kein nach kaufmannischer Art gefihrtes Gewerbe.

Art4

Organe
Organe der Stiftung sind der Stiftungsrat und der gesetzliche Reprasentant.

NITARNN DT

v

Wl ronx i

TITRI

19'vo
DDIFN JWNI J0IN DY
DY NNN

b

‘97 I'NNYY N'OOYUN NIYY DINAN PN TITXIR N2YIN DI WK N7 D9YQ NYNN2 Q7101
NANN DY 76X nniwn X7 NEn (552 91uo) |"0wI0d'7 W "INoNNT 'ANTND VOWNN NREN

UM T 79 DY 22 ¥2aE'nT 710,107 yIinn IX TN NI71222 INX DIM7 NEn QYm Dgnyn
RPN ZIND DENNY 91902 N

290
0'0x
.19 30,000 Yoo ' o 10

Y 722 210 791 Q01N YD T'RONT DR WY g IN/ ToTan

3 9o
D'y’

U NIT700 N'NNN DIKYIN 7Y IX ,ND'RNNETIYD ,N70Unn1 11NN N7V DRy DA Pgn fTye
.D'900 D'AIT 0TY' WN'X |21 ,NINDYA 1901 7¥ D'ANZ IX NN9YA Ng

.NNITII NITOIN ,0'912 ,0'0197 DNN'Y 2907 NN N'KYN 90101

_NIN DNoNR7 NI7'Ye N X7 Dn

49wo
D nriom
S09WUNN AN NINI PN NEYIM DX D971 Nzn NIToIN

N DNYNL YY" DTV 2N Y7000 [12) ,0°'901 D'T'PON *7¥2 NNY Npn Ndnoa

27



DR. JUDITH TAIC
TAX LAW QFFICE

Foundation

REGLEMENT

der

- Stiftung

Vaduz

Der unterzeichnete Stiftungsrat eriasst hiermit fur die-Stiftung, Vaduz, gestutzt aufihre
Statuten folgendes Reglement:

Art. 1

steht so lange sie beide Leben der Siftungsgenuss am Vermaogen der Stiftung und dessen
Ertrag je einzeln zu.

Art. 2

Nach dem Tode von Herrn

(Art. 1) steht der Stiftungsgenuss am Vermogen und dessen Ertrag den nachstehenden
Beginstigten wie folgt zu:
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Foundation

Organs of the Foundation

Foundation council — manages the foundation — decision by resolution

Protector — oversight, guidance and support

Supervisory Body — optional in Liechtenstein; annual review of use of
assets according to purpose
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Foundation

Termination of the Foundation

No rule against perpetuity

Grounds for termination: e.g. bankruptcy, expiration of term,
exhaustion of assets, purpose achieved

Revocation by founder, if expressly reserved

In all cases, termination requires resolution of foundation council
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Foundation

Control mechanisms reserved by the founder

Reserved powers — power to revoke, amend or modify
Membership in the foundation council or supervisory board
Retained powers generally, not considered a “sham” (unlike in trusts)

Caution: may lead to the foundation being treated as transparent for
tax purposes
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Foundation

Beneficiaries

Types of beneficiaries: entitled, prospective, discretionary, and ultimate
No equitable ownership rights

No fiduciary duties owed to beneficiaries

Right to inspect the foundation deed, information of accounts and records
Weaker legal position compared to trust beneficiaries
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Foundation

Taxation ?
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Comparison Between Trusts and Foundations

DR. JUDITH TAIC
TAX LAW OFFICE

34



Comparison Between Trusts and Foundations

Shared Characteristics

Key Objectives:
Both structures aim to achieve key objectives like wealth preservation, succession planning, philanthropy,
and tax optimization

Key conditions to be legally recognized

Both structures require the “three certainties”:

Certainty of Intention (“clear intention to separate from legal ownership and form a trust or foundation™)
Certainty of Subject Matter (“property”)

Certainty of Object (“beneficiaries or purpose”)
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Comparison Between Trusts and Foundations

Key Distinctions

Common Law Trust

No legal personality

No real bodies, trustee as owner of the rights to trust property

Generally, no legal restrictions on purpose — can be created for private, charitable, or even commercial objectives

Beneficiaries hold equitable rights

Civil Law Foundation
Legal person
Executive and advisory bodies

Often subject to purpose restrictions — e.g., Liechtenstein prohibits commercial activity, Swiss family foundations
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0 Trust vs. Foundation - better or just different?

>  Legal structure & recognition

Foundation deed is generally simpler and quicker to draft than a trust deed

Foundations are legal entities, making them more easily recognized and providing greater certainty
»  Control of settlor/founder and beneficiary’s rights

Control: Founders are often allowed to retain more control (e.g. member of the board) than settlors in trusts, but
excessive rights can undermine structure effectiveness

Beneficiary rights: Trust beneficiaries have stronger rights compared to foundation beneficiaries, whose rights depend
on the foundation statutes
>  Flexibility & Purpose & Asset Ownership

Trusts offer greater flexibility and can serve any purpose

Asset ownership: Foundations, as legal entities, directly own assets — simplifying registration and management
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Comparison Between Trusts and Foundations

Trust vs. Foundation

Which one to Chose?
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Landscape of Trusts and Foundations

Foundations

Classical foundation countries

Germany
Switzerland
Liechtenstein
Austria

Panama
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Landscape of Trusts and Foundations

Foundations

Pure charitable foundation countries
France
Italy

More functional foundation models

Netherlands: Stichting V
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Landscape of Trusts and Foundations

Classic trust jurisdictions

Uk/Commonwealth
USA

Caribbean

Channel Islands
Further?

Israel/Middle East
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Landscape of Trusts and Foundations

The New Normal: Hybrid Jurisdictions

Civil law jurisdictions with trust legislation

Liechtenstein
Hungary
Luxembourg
Czech Republic
San Marino

Curacao
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f 7 W B LLM Taxation (NYU), TEP
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i ’ ) v Attorney at Law — New York
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